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TWO QUESTIONS FOR CONSTITUTION 
MAKBERS—EXPEDITION AND CERTAIN- 
TY IN JUDICIAL PROCEDURE AND CER- 
TAINTY OF RELIEF FOR WORKING- 
MEN IN DANGEROUS EMPLOYMENTS. 














When Arizona and New Mexico shall 
have framed their constitutions and their 
yoters shall have adopted them, Alaska 
alone will remain the only prospective state 
of this continent, When Oklahoma adopt- 
ed its constitution, vastly dissimilar condi- 
tions to those confronting previous terri- 
tories about to put off their swaddling 
clothes, confronted it: 

Short, however, as is the time since Okla- 
homa became a state, problems not consid- 
ered by its constitutional convention have 
come with the march of events and are 
knocking at the door of the convention 
halls, where are being woven becoming ves- 
tures for two other sovereign states. No 
gaudy raiment in patchwork, nor flaring 
purple in meaningless rhetoric, is needed by 
republican simplicity, and no train nor hob- 
ble outside of the general principle of equal 
rights to all and particular privileges to 
none, should encumber its free movement. 
Basic principles should look to appropriate 
legislation for their application and devel- 
opment. 

Principally, it seems to us, the convention 
members of these prospective states should 
address themselves to the securing speedily 
of justice in their courts and to certainty 
of reward, instead of penalty, for honest 
labor in all beneficial employment. 

The time has arrived, when things of 
old inheritance and tradition, which com- 
mercial, industrial and inventive activity 
has not spared the time and reflection to 
take note of, are discovered to be anachron- 
isms and opposed to the principles upon 
which our republic was founded. They 
have clung like barnacles on our ship of 
state, because its locomotion in _ rapidly 
shiftirg eras has left no time for the people 
to give it an overhauling. 


YiIIM 





In 2 world like that of America, consid- 
eration of material things is impatient of 
those which demand the quiet processes of 
impersonal reflection. 

The nersonal struggle for existence or 
the vistas alluring to individual wealth or 
ambition make the words of the advocate 
for public reform fall upon unheeding ears. 

Therefore, our courts seem to-day the 
most unsatisfactory, ineffective and imprac- 
ticable of those of any civilized country in 
the world. From the time that we first 
established appellate courts to spy into 
records of trial courts, on the presumptive 
theory, that they would declare the law so 
plainly, that there would be nothing left 
for the latter to decide but disputed ques- 
tions of fact, we have been going from 
bad to worse. To-day it seems more a 
question of a fair gamble whether a case 
will be reversed or affirmed in our courts 
of last resort than at any former time in 
our history, 

The prime reason, it seems to us, for 
this, is because our judicial system has not 
been allowed to work out its own justifica- 
tion. Practice and procedure have been 
made subjects of legislation, instead of 
matters of regulation by the courts. Thus 
there has arisen a divided responsibility, 
whereby neither our courts nor our legisla- 
tures can be held accountable for the ad- 
mittedly chaotic state, which exists in the 
administration of law. 

Of all the impracticable propositions that 
may be conceived of, that which submits to 
such constituents as compose a legislature, 
the procedure that should govern courts 
in the administration of law, seems to us 
the most impracticable. For the fact, that 
it is impracticable, may be demonstrated 
very readily in two ways: 

First.—We venture to assert without any 
fear of contradiction, that there never was 
in any legislative body in any state of our 
Union, any code system or any rule of 
practice or procedure or even any rule of 
evidence that originated in, and was car- 
ried into a statute by, the mind of any non- 
professional member of the body. All of 
us know that the source of all such legisla- 
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tion is the bar, or lawyers who happen to 
be members of a legislature. All other 
members look to lawyers for what is neces- 
sary in this respect, and feel that it would 
amount to a sort of presumption, like that 
of fools rushing in where angels fear to 
tread, for them to attempt this kind of 
legislation. 

It results, therefore, that we have our 
system as the outcome of purely desultory 
efforts, which are either voluntary or the 
product of personal motives. At all events, 
it is not the handiwork of those upon 
whom special duty imposes united, organ- 
ized effort, and this is our second demon- 
stration. 

Our age is one, which requires, that, to 
use a current phrase, “every man should 
be on his job,” or in the struggle for ex- 
istence he will perish by the wayside. Re- 
sponsibility needs to be individualized or 
it will be either not seriously regarded or 
evaded, 

Therefore, it seems to us, if these two 
prospective states would have constitution- 
al provisions that it shall be outside of the 
province of the legislature to provide either 
as to jurisdiction, procedure or practice of 
courts, and that they must adopt and en- 
force their own rules in these regards, they 
will take the most practical step, for justice 
that can be devised. 

These provisions mizht require the legis 
lature to enact statutes for the holding of 
sessions for judges of courts of record and 
to pay the expenses thereof, and also re- 
quire that the court of last resort should 
dispose finally without remand—in civil 
cases at least—of every case on appeal, 
even if necessary to call witnesses before it, 
as is done in England to-day. 

If this is done and particular judges do 
nct frame rules to secure inexpensive and 
speedy justice, then their inefficiency may 
be demonstrated before the people in such 
an effective way, that they will stand be- 
fore their constituents as having been 
weighed in the balance and found wanting. 

Perhaps scme one will urge, that it 
would be giving judges too much power to 





let them run their courts as they see fit. 
But this is not doing that. The substantive 
law they are to administer is enacted by 
the legislature and, if they are going to 
override that, they could be impeached as 
well under such a plan as otherwise, In- 
deed, under this system their guilt could, 
if anything, be made more manifest. If it 
be believed that all tre judges of courts of 
record, or a majority of them, would stand 
for any of their fellows violating substan- 
tive law, or rules made for their govern- 
ment, they are not fit to be trusted with 
office anyway. The prime idea is that re- 
sponsibility for lax or bad administration 
is thus centered on the judiciary. If then 
this department does not fulfill public ex- 
pectation, it will meet unescapable con- 
demnation, 

With one more thought we are through 
with our first question. If judges are al- 
lowed freely to work out the‘r salvation, 
as under the Judicature Act of England, 
their sessions held, say annually, will be 
devoted to perfecting their rules and every 
change will be the result of what has been 
taught by experience. As it is, every law 
that is proposed for judicial administration 
has merely a theory behind it. How much 
more surely may a correct conclusion be 
expected, as to any rule of practice or pro- 
cedure proposed, if it is considered by those 
who have been testing the rule it is pro- 
posed to supplant, than, if it be submitted 
to a mixed assembly of many who have 
never considered the question at all? 

Another consideration is that substantive 
law being the only thing for the legislature 
to consider, its. duty will be better de- 
fined, and accordingly, as law changes, new 
tules by. the judiciary may be adopted. 

The other question presents what is get- 
ting to be one of the dominant ideas of the 
age. Industry needs to be regulated more 
than ever. In former times, misery and 
misfortune sprang almost entirely from 
idleness and vice, from habits and dissipa- 
tion. Now our hospitals and our asylums, 
our poor houses and our destitution come 
from the hazards attending our advance- 
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ment in prosperity. Many dangerous em- 
ployments fill our land with cripples, as if 
war had left scars and amputations in its 
wake. 

These conditions have caused many legis- 
latures and our congress to abolish the 
common law rule of a master’s immunity, 
where there is negligence by a fellow- 
servant. They now demand.a further ad- 
vance. It is justice that the workman in 
a dangerous employment: should not die in 
the course of duty and leave his family a 
charge on the community. The perils he 
faces are in promoting the prosperity of 
his country, as all honest labor does, and 
when he is maimed or killed therefrom, 
his scars or his death is of like honor to 
that of the Soldier. 

This measure of justice need not be at 
the expense of the employer. It is an ex- 
pense incident to the business, and in the 
end it may be no greater, than is that by 
the rule of negligence. 

As to this, the waste takes away from 
one-half to two-thirds of the benefit, and 
it goes to those, who in any community re- 
semble the mistletoe on the oak—a viscous 
substance merely drawing invigorating sap 
from the parent trunk. 

A constitutional provision requiring suit- 
able legislation in this regard will be a long 
step toward helping employer and employee 
to just and amicable relations with each 
other. 








NOTES OF IMPORTANT DECISIONS 





FRATERNAL INSURANCE—AUTOMATIC 
CHANGE OF BENEFICIARY BY MARRIAGE 
OF INSURED.—The view of this Journal late- 
ly expressed is, that there is no vested right of 
an insured in a-rate, except we may say the 
right of each member to be assessed for the 
same sum on each assessment as others classi- 
fied as himself and that they be also uniformly 
assessed. See 70 Cent. L. J. 273. But there are 
rights which are individual to each member, 
which it would seem arbitrary for a fraternal 
association to attempt to regulate. This prin- 
ciple seems to us to be overlooked in the case 
of Matthieu v. Matthieu, 77 Atl. 112, decided by 
Court of Appeals of Maryland. A benefit certi- 
ficate, issued by the Knights of Columbus, was 





involved in that case, and the facts show 
that the application for membership stipulated 
that the proposed member agrees to conform 
to by-laws in force or which may be sub- 
sequently adopted. Many decisions have es- 
tablished that such a stipulation means con- 
sent to all reasonable changes not impairing 
vested rights. They disagree as to what are 
vested rights. 

In the Maithieu case a by-law was passed 
subsequent to deceased. whose benefit certifi- 
cate was in question, joining the order, which 
by-law provided that, if an unmarried man or 
widower subsequently marries and fails to , 
change his beneficiary, the benefit shall go as 
in case of failure to designate a beneficiary. 
The court held that such amendment was 
reasonable and applied to all members of the 
order in such situation, whether becoming 
such before or after its adoption. 

It is true that a beneficiary has no vested 
right in the insurance, but it is also true, that 


4 Within the classes in which a competent bene- 


ficiary may be found, there is absolute liberty 
of designation. If a member marrying, how- 
aver, does not redesignate, his prior desig- 
nation, exercised properly, fails. 

This would not seem to be any affair of the 
association at all, and, granting that possibly 
it might be valid as to members coming in 
subsequently, the fact that the association is 
a mere volunteer in a matter, in which it has 
no legitima‘e interest, the by-law ought to be 
deemed prospective only. This ruling rests 
upon the fiction, that members know all 
changes in an association’s by-laws, but, if their 
vested rights are safe, why should such a pre- 
sumption have so much virility? 


MONOPOLY—TRUST DEFENSE TO SUIT 
FOR GOODS, WARES AND MERCHANDISE. 
—One of our friends has sent us a decision 
handed down by Michigan Supreme Court on 
September 28th, 1910, which shows a very 
elaborate discussion of the question, whether 
a defendant sued for merchandise can plead 
that the plaintiff is a “trust” or monopoly, 
and, therefore, an outlaw without any stand- 
ing in court to invoke any relief in its behalf 
upon an independent collateral contract. In- 
ternational Harvester Co. of America v. Smith. 
Circuit Judge (not yet reported). 

The case before the supreme court was man- 
damus to compel a circuit judge te revoke 
and set aside order for records and papers 
of relator, plaintiff in action, for the purchase 
price of goods sold, so as to enable the de 
fendant in that case to establish his special 
defense that plaintiff was a trust forbidden 
by Michigan statute. This statute was held 
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not to specifically provide that a “trust” could 
not sue, and the court goes into an exhaustive 
citation and discussion of authority, referring 
mainly to the Sherman act, to show that where 
a particular contract of sale is not tainted 
with illegality or opposed to public policy, the 
fact that the seller might be subject to in- 
dictment cr prosecution, does not prevent re- 
covery thereon. 


’ The opinion of Justice Harlan in Connolly 
v. Union Sewer Pipe Co., 184 U. S. 540, is ex- 


tracted from quite liberally, and the distinction’ 


is pointed out between such a claim of de- 
fense and that where it is claimed that a con- 
tract is void, where it is in violation of a stat- 
ute or opposed to good morals or public pol- 
icy. In these cases the vice affects directly 
the contract. Familiar illustration of this is 
found in a wagering contract. See Miller v. 
Ammon, 145 U. S. 121; McMullen v. Hoffman, 
134 id. 639, 654. 


Justice Harlan says: “A contrary doctrine 
would lead to most dangerous and startling 
consequences.” And the justice, while con- 
fining the ruling to the fact that the Sherman 
act did not expressly provide, that suit could 
not be brought on a collateral contract, yet 
makes this significant remark: “If the act of 
congress expressly authorized one who pur- 
chased property from a combination organized 
in violation of its provisions to plead, in de- 
fense of a suit for the price, the illegal char- 
acter of the combination, that would present 
an entirely different question. But the act 
contains no such provisiun.” 

The Michigan opinion refers generally to 
“some few states.” where the statute explicit- 
ly provides for such a defense as was set up 
in the case considered. Judge Harlan, it is 
seen, wished to reserve expressly the question 
as arising under this kind of a statute. 





REMOVAL OF CAUSES — DISTRICT 
WHERE SUIT IS PENDING.—It seems quite 
an extraordinary position to take, that a suit 
brought by a citizen of Ohio in a court of New 
Jersey should be claimed to be removable to a 
federal circuit court of New York, because the 
defendants are citizens and residents of the 
last named state. Yet this was attempted and 
on motion there was a remand. Murdock v. 
Martin, 178 Fed. 307. 

In ex parte Wisner, 203 U. S. 449, the re- 
moval statute was considered and it was said: 
“Section 3 as amended, provided for petition 
and bond for ‘the removal of such suit into 
the circuit court to be held in the district 
where such suit is pending.’” 





It seems strange enough that a federal cir- 
cuit court should have the conclusive word 
over a state court as to whether any suit has 
been properly removed. In other words, it 
looks as reasonable for a state court to have 
the sole right to say whether or not it has 
lost jurisdiction over a subject matter as that 
a federal court should have the sole right to 
say it has acquired Jurisdiction over the same 
subject matter. 


This is illustrated in the case above cited by 
the fact, that proceedings are stopped in the 
state court, until another court, which has no 
jurisdiction under the statute (and federal 
circuit courts are nothing but a purely stat- 
utory jurisdiction) is applied to for a remand. 
If it is attempted to remove, the state court 
must wait, though the petition be void on its 
face. 

But suppose the contention that was made 
were possibly sound, then it would happen, 
that a non-resident removing a cause for local 
prejudice, gets the cause to his own locality, 
and, if the reason of the rule goes, the other 
party, then becoming a non-resident as to the 
locality, ought to be allowed to remove the 
cause again. 

But after all, if suits are removable from 
state courts to federal courts for local or sec- 
tional prejudices, ought they not to be taken 
out of the locality or section or not be re- 
moved at ali? But, if a case is carried out of 
the district where suit is brought, the incon- 
venience is simply emphasized, and the prac- 
tice would become intolerable. 


The more, therefore, the reasons of removal 
statutes are considered, the more they seem 
nothing more than whip handles subserving 
no purpose but to give non-residents special 
privileges, and incidentally to minister to the 
importance of lower tederal courts, which in 
administering merely federal law would be not 
much more than negligible factors. 





EMPLOYERS’ LIABILITY ACT—SECTION- 
HAND ON TRACK AS EMPLOYEE IN IN- 
TERSTATE COMMERCE.—It was recently 
held by the vircuit Court of the Eastern Dis- 
trict of Washington, that a section-hand en- 
gaged wholly in a state in repairing the 
track of an interstate carrier was an employee 
in interstate commerce so as to be within the 
protection of the federal employers’ liability 
act. Zikos v. Oregon R. & N. Co., 179 Fed. 
893. 

The court says: “No doubt there may be 
situations, indeed we have the highest au- 
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thority for it (Employers’ Liability Cases, 
supra, 207 U. S. 495), when instrumentalities 
that may be used for interstate or intrastate 
traffic or both, but which at the time are not 
being used for either, as when engines, or cars 
are undergoing repair, or in cases of electrical 
work, when the acts or things done are not 
physicslly or otherwise directly connected with 
the moving of traffic, where there could be no 
grounds for claiming liability under the act of 
congress, even though the carrier in fact be en- 
gaged in interstate as well as local traffic. But 
where the employment necessarily and directly 
contributes to the more extended use, and with- 
out interstate traffic could not be carried on 
at all, no reason appears for denying the pow- 
er over the one. although it may directly con- 
tribute to the other. The particular question 
is an apt illustration of the intricacies to 
which our dual system of government often 
leads; but the intricacy is but an incident, and it 
ean neither defeat nor impair the power of 
congress over interstate commerce. Since the 
track, in the nature of things, must be main- 
tained for commerce between the states, the 
work bestowed on it inures to the benefit of 
such commerce. It is therefore subject to fed- 
eral control, even though it may contribute to 
carriage wholly within the state. Being in- 
separable, yet interstate commerce inherently 
abiding in the thing to be regulated, as to the 
track, the state jurisdiction must give way, 
or at least it cannot defeat the superior pow- 
er of congress over the subject matter when- 
ever a carrier is using the track for the double 
purpose.” 


We must confess, that it is a little difficult 
for us to see why the reasoning above employ- 
ed does not or may not apply to engines or 
ears or electrical work, or in other words re- 
pair of rolling stock as pertinently as to road- 
bed—to round-house workers as well as to 
section gangs. 

But apart from that, the inner consciousness 
of the judge who argued as above seems un- 
fclded, in that congress is like himself in the 
mood to aggrandize jurisdiction for federal 
courts. He jumps over all question of whether 
congress intended to do anything more than 
have the employers’ liability act apply to oth- 
ers than conductors, brakemen and other em- 
ployees engaged in running trains, and merely 
refers the question of track repairers to their 
being or not within federal power. 

When it is considered how many things in- 
cidentally affecting interstate commerce have 
been wisely left to local legislation, it would 
seem, that the spirit of construction should 
be more liberal than is above displayed. 





CAN THE STATE PROHIBIT THE 
MANUFACTURE AS WELL AS 
SALE OF INTOXICATING - LI- 
QUORS? 





It is conceded to be the law in the light 
of the adjudicated cases that a state has the 
power to prohibit the sale of ardent spirits 
within its confines. This power is inherent 
in the state and belongs to that numerous 
class of powers which can only be defined 
as they arise severally for definition. 

Prior to the adoption of the Fourteenth 
Amendment to the Constitution of the Unit- 
ed States there could be no question of 
the state’s right to pass the most arbitrary 
measures, because its authority was supreme 
and the federal government, except in a 
few particulars, could afford no protection 
against such legislation. The question pre- 
sented here necessarily arises under the fed- 
eral constitution. 

It was argued in the first case embracing 
this question that of Bartmeyer v. Iowa,’ 
decided March 4th, 1874, that the act of the 
state prohibiting the sale of liquor was in 
violation of the Fourteenth Amendment of 
the Constitution as denying a citizen of the 
United States -privileges and immunities 
which that amendment ceclares shall not be 
abridged. Mr. Justice Miller said in this 
connection: “We think that the right to sell 
intoxicating liquors, so far as such a right 
exists, is not one of the rights growing out 
of citizenship of the United States, and in 
this regard the case falls within the princi- 
ples laid down by this court in the Slaughter 
House Cases.”* And so the law stands to- 
day. The state has the power to prohibit 
the sale of intoxicating liquors within its 
jurisdiction on the ground that such an act 
of its legislature is in protection of the 
health and morals of the people. 

The question for discussion here is wheth- 
er the state can go further and by legisla- 
tion prevent the manufacture within its 
boundaries of intoxicating liquors for sale 
beyond its jurisdiction. Following the case 
of Bartmeyer v. Iowa supra comes the case 


(1) 18 Wall, 129. 
(2) 16 Wall. 36. 
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of Beer Compaty v. Massachusetts,* decid- 
ed May 14th, 1878, which arose under an 
act passed by the defendant state to prohibit 
the manufacture and sale of intoxicating 
liquors. The plaintiff claimed that its char- 
ter guaranteed it the rights claimed, but it 
appeared that the corporation act under 
which plaintiff obtained its charter 
contained a provision reserving to the 
state the right to alter, 
repeal the act or any part there- 
of. The reservation of power on the part 
of the state in reality decided the case, Dur- 
ing the course of his opinion, Mr. Justice 
Bradley said: “We do not mean to say that 
property actually in existence and in 
which the rights of the owner have become 
vested may be taken for the public good 
without due compensation. * * * The 
plaintiff in error boldly takes the ground 
that, being a corporation, it has a right by 
contract to manufacture and sell beer for- 
ever, notwithstanding, and in spite of any 
exigencies which may occur in the morals 
or the health of the community requiring 
such manufacture to cease. We do not so 
understand the rights of the plaintiff. -The 
legislature had no power to confer any such 
rights. Since we have already held in the 
case of Baritmeyer v. Iowa, supra, that asa 
measure of police reguiation looking to the 
preservation of public morals a state law 
prohibiting the manufacture and sale is not 
repugnant to any clause of the constitution 
of the United States, we see nothing in the 
present case that can afford any sufficient 
ground for disturbing the decision of the 
Supreme Court of Massachusetts.” 

The question at issue has been treated as 
an attempt on the part of the state to regu- 
late commerce, but I propose merely to in- 
dicate the outcome of this stand. The rights 
of the state in this direction are defined in 
the case of Leisy v. Hardin,‘ in the follow- 
ing language: “Wherever, however, a par- 
ticular power of the general public is one 
which must necessarily be exercised by it 
and congress remains silent, this is not only 
not a concession that the powers reserved by 


(3) 7 Otto 25. 
(4) 135 U. 8. 1. 


amend or’ 














the state may be exerted as if the specific 
power had not been elsewhere reposed, but 
on the contrary the only legitimate conclu- 
siom is that the general government intended 
this power would not be affirmatively exer- 
cised, and the action of the states cannot be 
permitted to effect that which would be in- 
compatible with such intention. Hence in- 
asmuch as interstate commerce, consisting in 
the transportation, purchase, sale and ex- 
change of commodities is national in its 
character and must be governed by a uni- 
form system, so loag as Congress does not 
pass any law to regulate it or allowing the 
states so to do, it thereby indicates its will 
that such commerce shall be free and un- 
tramelled.” 

The regulation under discussion must. be 
considered as ceming under that general 
class, the right to legislate upon which is 
vested solely in congress, under the deci- 
sion in the foregoing case, but it has been 
held that the intention to export will not 
constitute the commodity a subject of inter- 
state commerce,® and upon this ground reg- 
ulatory measures cannot be held invalid as 
an usurpation of the powers of congress by 
the state. 

The case of Kidd v. Pearson,® came to 
the Supreme Court of Towa, which had up- 
held the validity of a statute forbidding the 
manufacture of intoxicating liquors in the 
state except for certain defined purposes 
which, however, did not include the manu- 
facture for export. The contention before 
the U. S. Supreme Court was that this act 
was in violation of the commerce clause of 
the Constitution, and it was upon this 
ground that this case was decided, holding 
as it does that the act is not an act attempt- 
ing to regulate interstate commerce. Re- 
ferring to the case of Mugler v. Kansas," 
the court says in the case of Kidd v. Pear- 
son, supra, “We have seen that whether a 
state in the exercise of its undisputed power 
of local administration can enact a statute 


-prohibiting within its limits the manufac- 


ture of intoxicating liquors, except for cer- 


(5) Coe v. Errol, 116 U. S, 517; The Daniel 
Ball, 10 Wall. 557. 

(6) 128 U. S. 1. 

(7) 123 U. S. 623. 
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tain purposes, is not any longer an open 
question before this court. Is that right 
to be overthrown by the fact that the manu- 
facturer intends to export the liquors when 
made? Does the statute in omitting to ex- 
cept from its operation the manufacture of 
intoxicating liquors within the limits of the 
state for export, constitute an unauthorized 
interference with the power given to con- 
gress to regulate commerce?” These ques- 
tions are answered by the court in the lan- 
guage of the court in the License Tax 
Cases,® to the effect that congress has no 
authority to meddle with business transacted 
in a state nor the power to authorize a 
business within a state repugnant to the ex- 
clusive power of the state on the same sub- 
ject. 

It is clear that the decision in Kidd v. 
Pearson upholding the Iowa act is based on 
the ground that this act does not attempt to 
regulate interstate commerce. That was the 
ground upon which its unconstitutionality 
was urged, and that was the point de- 
cided. It is true that the court does say 
that the right of a state to prohibit the 
manufacture of liquors is no longer an open 
question, basing this assertion on the de- 
cision in the case of Mugler v. Kansas, 
supra, but that case does not decide the 
question at issue here, and it was expressly 
reserved in the fol] »wing language:® “A 
portion of the argument in behalf of the de- 
fendants is to the effect that the statutes 
of Kansas forbid the manufacture of in- 
toxicating liquors to be exported, or to 
be carried to other states, and upon that 
ground are repugnant to the clause of the 
Constitution of the United States, giving 
congress power to regulate commerce with 
foreign nations and among the _ several 


states. We need only say upon this point: 


that there is no intimation in the record 
that the beer which the respective defen- 
dants manufactured was intended to be 
carried out of the state or to foreign coun- 
tries. And without expressing an opinion 
as to whether such facts would have con- 
stituted a good defense, we observe that it 


(8) 
(9) 


5 Wall. 462, 470. 
Mugler v. Kansas, 13 U. S. 1. c. 674. 





will be time enough to decide a case of that 
character when it shall come before us.” 

This special reservation makes it clear 
that notwithstanding any language of the 
court in its opinion on the case, that noth- 
ing therein said is to be construed as “de- 
ciding that the power to forbid the manufac- 
ture of liquors for export alone by a state 
is a power possessed by the states. 

In the case of Kidd v. Pearson, supra, 
this question did come before the court as 
being an attempt on the part of the state 
to regulate interstate commerce, and on this 
ground and this ground alone the act was 
held valid, i. e., that it did not constitute 
an attempt to regulate interstate commerce, 
because the manufacture of an article with 
the intent to export it did not constitute 
commerce. 

I need not cite authorities to show that 
brewing has been considered an industry for 
centuries, and by that I mean a lawful oc- 
cupation, and that liquors are legitimate ar- 
ticles of commerce. (License Cases, supra.) 
I assume this to be a fact. 

Prior to the enactment of the Fourteenth 
Amendment to the Constitution the power 
of a state to pass any prohibitory act could 
not have been successfully attacked and 
not until the passage of that amendment 
were privileges and immunities of citizens 
of the United States guaranteed to them 
against hostile legislation by the states. It 
has been held, however, that the right to 
manufacture and sell liquors is not such a 
privilege, which the states cannot abridge, 
but this holding was on the ground that 
the abridging of that privilege was in the 
exercise of the state’s police power, which 
was held to be paramount. In other words, 
the denial of the privilege was sustained 
on the ground that the manufacture and 
sale was harmful to the health of the com- 
munity, but in the case so holding the manu- 
facture was not a manufacture for export 
and the court held that this question did 
not arise in the case. 

“Under our system that power is lodged 
with the legislative branch of the govern- 
ment. It belongs to that department to ex- 
ert what are known as the police powers 
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of the state and to determine primarily what 
measures are appropriate or needful for the 
protection of the public morals, the public 
health or the public safety.” (Harlan, J, 
in Mugler v. Kansas, supra.) 

“Tt does not necessarily follow that every 
statute enacted ostensibly for the preserva- 
tion of these ends is to be accepted as a 


legitimate exertion of the police powers of. 


the state. There are of necessity limits, be- 
yond which legislation cannot rightfully 
go.” 

It is the province and duty of the court 
to consider the substance as well as the 
form and a state therefore enacting a law 
purporting to be in consideration of the 
public health, or what not forbidding, if 
you please, the manufacture of liquors for 
export beyond the state should not be per- 
mitted to stand as the rightful exercise of 
its police powers and except in tlie exercise 
of its police powets there is no power re- 
maining in a state to enact such a law since 
the adoption of the privilege clause of the 
constitution. The manufacture alone can- 
not fairly be considered deleterious to the 
health of the community, for any industry 
that cannot be placed under the ban of the 
state’s police power must be immune from 
interference at the hands of the state by 
extravagant and unwarranted attack, other- 
wise the Fourteenth Amendment means 
nothing. The decision in the case of Kidd 
v. Pearson, supra, does not answer the 
question, because the point urged there and 
decided was that the forbidding of the 
manufacture of liquors for export was not 
an attempt to regulate commerce between 
the states. 

In the Mugler case the court held that 
the state did not abridge the privilege or 
immunities of a citizen of the United States 
nor deprive him of his property without 
due process of law by its enactment of a 
law, “prohibiting the manufacture within 
her limits of intoxicating liquors to be sold 
there or bartered for general use as a bev- 
erage.” 

The cases deciding that the state has the 


power to prohibit the manufacture and sale _ 


(10) Mugler v. Kansas, 123 U. S. 623. 





of intoxicating liquors concern the manu- 
facture and sale within the state, and as 
said by Justice Harlan in the Mugler case, 
supra, “These cases rest upon the acknowl- 
edged right of the states of the Union to 
control their purely internal affairs, and in 
so doing, to protect the health, morals and 
safety of their people by regulations that 
do not interfere with the execution of the 
powers of the general government or violate 
rights secured by the, Constitution of the 
United States. 

It has only been determined" that the 
right to manufacture and sell intoxicating 
liquors in a state is not a privilege growing 
out of citizenship of the United States that 
is protected by the Fourteenth Amendment. 
Tt has not yet come up for decision whether 
the manufacture alone disconnected with 
any idea of sale in the place where manu- 
factured is a guaranteed privilege, and un- 


less it is conceded that the manufacture of. 


liquors is in itself different from the manu- 
facture of shoes or plows, the safeguard of 
the constitution must apply to control an ar- 
bitrary exercise of power on the part of the 
state, an exercise that would be without rea- 
son or substance 
H. CuouteAu Dyer. 
St. Louis, October 7, 1910. 


(11) Bartmeyer v. Iowa, supra. 








MASTER AND SERVANT—MINOR MISREP- 
RESENTING AGE. 





ST. LOUIS & S. F. R. CO. v. BRANTLEY. 





Supreme Court of Alabama, July 6, 1910. 
(53 So. 305.) 





The misrepresentation of a servant as to 
his age in his contract of employment to a rail- 
road company does not affect his right to re- 
cover for injuries, unless his immaturity im- 
mediately contributed to such injuries. 

Appeal from Circuit Court, Jefferson County; 
A. O. Lane, Judge. 

Action for injuries by Joseph Brantley 
against the St. Louis & San Francisco Rail- 
road Company. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded. 
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SAYRE, J. Count 1 of the complaint is 
not so blindly general in its allegation of 
negligence as the argument for appellant 
would indicate. A fair reading of it shows 
a charge that defendant’s superintendent, 
Dorman, while in the exercise of superin- 
tendence, and while plaintiff was engaged in 
helping to unload a heavy piece of machinery 
from a car over skids or long pieces of tim- 
ber, negligently caused or allowed one of said 


skids or pieces of timber to break, thus caus- 
ing the piece of machinery to fall upon plain- 
tiff to his injury. The averment of superin- 
tendence intrusted to Dorman implied his 
duty to care for plaintiff's safety as affected 
by the use of the skids or timbers, and under 
a long line of decisions in this state fairly and 
sufficiently apprised the defendant of the 
nature and cause of the action it was sum- 
moned to defend. Williamson Iron Co. v. 
McQueen, 144 Ala. 265. 40 South. 306. The 
complaint was that the plaintiff had been in- 
jured by the falling of a heavy piece of ma- 
chinery upon him. The averment of the fifth 
plea that “plaintiff negligently allowed said 
machine to fall upon him” was clearly nothing 
more than a bare conclusion. Under the rule 
obtaining here, greater particularity is requir- 
ed in a plea than in the complaint. But pleas 
3, B, and C, demurrers to which were overrul- 
ed, illustrate the fact that no rule has been 
formulated in respect to the averment of con- 
tributory negligence which makes a plea of 
that nature impossible or even extraordinary- 
ily difficult in cases where the defense exists 
in fact. An averment of contributory negli- 
gence is not required to be as specific as the 
proof which may be necessary to support it. 
The statutory requirement is that there must 
be a succinct statement of the facts relied 
on in bar. It occasionally happens that from 
the facts as they are, and of consequence as 
they must be alleged, different minds may 
reasonably draw different conclusions, and in 
such case it is the office of the pleader to 
state the facts succinctly and to draw the con- 
clusion necessary to the maintenance of the 
defense. In this connection, the averment 
that the act put forward as constituting con- 
tributory negligence was negligently done is 
not without avail, as a casual reading of the 
common-law precedents in Chitty on Pleading 
will show. No requirement of particularity 
more exacting than the rule at common law 
has been adopted here. But no mere word of 
conclusion has been allowed to excuse the ab- 
sence of at least a succinct statement of the 
facts. Plea 5 was bad. 





The complaint is fiamed in all its counts 
under the employers’ Mability act. It is 
clear that, under the statute and under the 
complaint as it is framed, plaintiff’s right of 
recovery depends upon his ability to establish 
the existence of the contractural relation of 
master and servant between himself and the 
defendant. That relation depended upon con- 
tract. Certain pleas set up the defense that 
this alleged relation arose out of a contract 
which was imposed upon the defendant by the 
fraud of the plaintiff in misrepresenting his 
age. Fraud was thus laid at the root of plain- 
tiff’s case. The ruling in the trial court seems 
to have proceeded upon the theory that so 
long as the plaintiff was doing work of which 
the defendant got the benefit, he was entitled 
to the protection of the statute, however fraud- 
ulent and vicious may have been the means 
resorted to by the plaintiff in order to induce 
the defendant to enter into the contractual 
relation. Where one sues a common carrier 
for injury received while a passenger, the doc- 
trine of the decided cases is that he cannot 
recover when it is made to appear that the 
ostensible relation between the parties is 
founded upon the fraud of the passenger. A 
relation so induced cannot be set up against 
the carrier as a basis of recovery. Fitzmau- 
rice v. N. Y., N. H., & H. R. R. Co., 192 Mass. 
159, 78 N. E. 418, 6 L. R. A. (N. S.) 1146, 116 
Am, St. Rep. 236; Way v. Chicago, R. I. & P. 
R. R. Co., 64 Iowa, 48, 19 N. W. 828, 52 Am. 
Rep. 431; Toledo, W. & W. wy. Co. v. Harvey 
Beggs, 85 Ill. 80, 28 Am. Rep. 613; Louisville, 
etc., R. R. Co. v. Thompson, 107 Ind. 442, 8 N. 
E. 18, 9 N. E. 357. 57 Am. Rep. 120. This is 
the doctrine of the cases gererally, and it is 
based upon reason and good morals. In A. G. 
S. R. R. Co. v. Yarbrough, 83 Ala. 238, 3 South. 
447, 3 Am. St. Rep. 715, this court appears to 
have recognized the principle in its applica- 
tion to a person claiming to be a passenger, 
and in a recent case it was expressly declared. 
Broyles v. Central of Ga. Ry. Co., 52 South. 
81. My own judgment is that a just applica- 
tion of the general principle involved in the 
cited cases—that no right can arise out of a 
fraud—must result in a decision of the ques- 
tion at issue contrary to the appellee’s con- 
tention. I would not, however, be understood 
as declaring that every misrepresentation 
made by one applying to an employer for 
employment so vitiates the ensuing contract 


' as to deprive the employee of the benefit of 


the statute. To have that effect the misrepre- 
sentation must be material to the contract, 
must be,made with the intent to defraud, and 
must deceive. It cannot be said as matter of 
law that the plaintiff’s alleged representation 
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that he was 21 years of age was not material 
to the contract of employment entered into 
by him and the defendant. There are con- 
siderations of great weight which might well 
induce a railroad company to refuse to employ 
minors. In Norfolk & Western R. R. Co. v. 
Bondurant, 107 Va. 515, 59 S. E. 1091, 15 L. 
R. A. (N. S.) 448, 122 Am. St. Rep. 867, plain- 
tiff’s intestate, while acting as a student fire- 
man on the defendant’s road, was killed under 


circumstances which, it was conceded. as | 


against a passenger or an employee, would 
have constituted actionable negligence. Au- 
thorities were cited to show that in the ordi- 
nary case a student fireman is entitled to 
the status of an employee. But plaintiff’s in- 
testate had obtained the privilege of riding 
upon the engine by a fraudulent misrepre. 
sentation of his age, and in violation of a 
rule of the company known to him. The 
court observed: “The law is settled that it 
is one of the primary nonassignable duties 
of a corporation with a large number of em- 
ployees performing difficult and dangerous 
duties to prescribe and promulgate rules for 
their government. In the performance of its 
duty, the Norfolk & Western Railway Com- 
pany adopted a rule prohibiting the employ- 
ment of infants under 21 years of age with- 
out the consent of parents or guardian. It is 
a reasonable and salutary rule, from what. 
ever point of view it may be considered. It 
shields and safeguards the infant from the 
consequences of his inexperience and temer- 
ity, and it promotes the safety of the public 
by securing mature and efficient employees for 
the discharge of the dangerous and difficult 
duties pertaining to a common earrier of 
passengers and freight. It would be a hard 
measure of justice to hold a company re 
sponsible, on the one hand, for failing to pre- 
scribe rules, and, on the other, to refuse to 
protect it from the consequences of the vio- 
lation of reasonable and proper rules adopted 
and promulgated in the discharge of the duty 
imposed by law.” And it was held, there 
being no evidence that the injury was inflict- 
ed wantonly or intentionally, that the plain- 
tiff could not recover. If the requirement 
was in practice more than a form, if it was 
seriously insisted upon as a material consid- 
eration in the making of the contract of em- 
ployment in the plaintiff’s case, and if the 
plaintiff procured his employment in actual 
fraud of the defendant’s regulation, I find 
myself unable to affirm on any recognized 
principle of justice that a right of recovery 
under the statute might arise in his favor 
out of a contract so fraudulently imposed by 
him upon the defendant. We have been un- 
able to consult the case of L. 8. & M. S. Ry. 





Co. v. Baldwin, cited by appellee from 19 
Ohio Cir. Ct. R. 338. So much of it as we 
find quoted in the brief shows that the judge 
recognized the difficulty of the position taken. 
On the view we have of that case, the plain- 
tiff’s right to recover seems to me to have 
been based largely upon the proposition that 
the misrepresentation there under the peculiar 
circumstances there adverted to did not in fact 
deceive the defendant company. The court 
also seems to have entertained the opinion 
that the lapse of a number of years during 
which the plaintiff had remained in the service 
of the defendant was of some consequence. 
It is reported to have said: “It appears that the 
representative of the company, the yardmas- 
ter’s clerk, to whom he applied for employ- 
ment, knew either by his appearance or by in- 
formation that Glenn Baldwin was not of age, 
and the first suggestion that Baldwin misrep- 
resented h's age came from the clerk of the 
yardmaster to whom Baldwin made his applica- 
tion for employment. Although Davis had 
no authority to waive any rules of the com- 
pany, he had authority to receive Baldwin’s 
application for employment and to propound 
to him such questions as were required by the 
railroad company. Baldwin entered into the 
employment of the company under these cir- 
cumstances. He made no attempt to deceive 
the agent of the company to whom he made 
his application, but did state his age falsely 
to the company in the writing he signed. He 
remained in the employ of the company and 
its service, performing his duties and receiv- 
ing his wages, for a period of nearly three 
years.” The consideration first stated showed 
no doubt, a correct disposition of the case. Sv 
far as the second is concerned, I am ready to 
concede that, if an employee reaches the age 
of 21 years during the employment, any false 
representation that he was of age at the be- 
ginning of the employment becomes thereafter 
immateriai to the purpose served by the em- 
ployer’s rule, and so immaterial to the employ- 
er’s liability for subsequent injury as affected 
by the rule. Such, of course, wovld also be 
the casc where the employee is retained in the 
service after discovery of his nonage. Buta 
majority of the court, consisting of DOW- 
DELL, C. J., and ANDERSON, McCLELLAN, 
and MAYFIELD, JJ., prefer to follow the Su- 
preme Court of Kansas which held in the re- 
cent case of Lupher v. A., T. & S. F. Ry. Co., 
81 Kan. 585, 106 Pac. 284, following the case re- 
ported in 19 Ohio Cir, Ct. R. 338, that the 
fravd in a case of this nature does not affect 
plaintiff's claim for compensation unless his 
immaturity immediately contributed to the in- 
jury. 
Reversed and remanded. 
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Note.—Whether- a Minor Securing ‘Employ- 
ment by Misrepresentation as to. Age Has 
the Status of Employee as Regards Negli- 
gence.—The writer of the opinion in the prin- 
cipal case expresses the theory upon which his 
individual view, in the way of dissent. proceeds 
and cites, we believe, about the cnly direct case 
on that side. We give in our note the few cases 
on this subject we are able to find, and as there 
are only a few, we make liberal excerpts there- 
from to show the reasoning upon which the 
view, approved by tke majority of the Alabama 
court, variously preceeds. 

In Lupher v. Railway Co., supra, the Kansas 
court said, the Bondurant case is founded ex- 
pressly cn the Fitzmaurice case and the sub- 
stance of the latter case “is that cne who uses 
a railrcad ticket obtained at a reduced rate by 
fraudulent representations is not a passenger in 
the sense of being entitled to protection as such 
and stands in no better position than a mere 
trespasser. This is the general doctrire, to which 
there seems to be no dissent (6 Cyc. 538). The 
Virginia Court tock the view that by parity of 
reasoning, one who obtains employment from 
a railway company, by a false statement as to 
his age, is prevented by his fraudulent act from 
becomirg an employee. We think the two situa- 
tions are obviovsly dissimilar. The analogy is 
not close enough to warrant the application of 
tte same rule. Among cther differences may be 
noted this: In the first instance a person desir- 
ing to be transported from one point to another, 
fraudulently procures the railway company to 
render him that service, a service which is 
wholly for his benefit, and in which the com- 
p*ny has no interest whatever; he cbtains some- 
thing of value to himself for which he renders 
no equivalent. In the other, the seeker of em- 
plovment does, it is true. procure his contract 
by false representations, but having obta!ned it 
he begins performance of service for the benefit 
of the company and renders it an equivalent fo- 
all that he receives from it. True, the company 
could at its option upon discovery of the deceit 
discharge him at any moment (25 Cyc. 989), but 
even then he would be entitled to compensation 
for the time he had served, ‘not necessarily at 
the agreed rate, but according to tre reasonable 
value of his service (Anstee v. Ober, 26 Mo. 
Anp. 665). The relaticn of master and servant 
exists in virtue of the one party performing 
valvable services which are accepted and paid 
for by the other.” ae 

In Matlock v. Railway "Co., 198 Mo. 495, 95 


S. W. 849. the court said: “Will the fact tat ' 


a minor applicant for employment untruthfullv 
tepresents himself to be of age in order to secure 
employment and such representation is believed 
by his emrloyer, bar him from recovering from 
any and all injuries which his employer negli- 
gently may inflict upon him? Will’ the -em- 
ployer be heard in a court of justice to say that 
his negligence only injured the boy when he 
thought he was injuring the man? It may be 
conceded for the sake of argument that the boy 
owing to Fis representation that be is a man, is 
only entitled to a man’s prctection ard not to 
the higker duty which Fis emplover would owe 
to a minor. but surely it canrot be said that tke 
bov, despite his misrepresentation, is not en- 
titled to some protection. Upon what principle 
can it be said that, if. the master on account of 





his negligence would be liable to his servant if 
he was a man, he should entirely escape all 
liability because his servant was only a boy, and 
had represented himself to be a man?» * * * 
The exemption claimed rests only on a plea of 
estoppel. * * * All that the misrepresentation of 
deceased led defendant to do was to employ him 
as a servant. It is not asserted that the boy in any 
way did not faithfully perform his contractual 
duties.” This court also referred to the principle 
that “even the fact that the cther party was in- 
duced to enter into the contract by the infant’s 
misrepresentation thet fe was of age would not 
estop the infant from afterwards repudiating it, 
though he micht be liable in tort for his fraud.” 
See also Kirkham v. Wheeler-Oyord Co., 39 
Wash. 415. We corfess, however. to not see- 
ing the application of that prirciple here, be- 
cause the question was not one of estoppel 
against the infant, but whether the contract ob- 
tained by fraud had the effect of establishing a 
certain contract relationship, which the other 
party could not repudiate it. 

In McDermott v. Railway Co. (Iowa) 47 N. 
W. 1037. it appears that the employee was “a 
young man less than 21 vears of age at the time 
of his death,” and the court said: “An instruc- 
tion directed the jury in effect, that if defend- 
ant was misled by deceased as to his age and in- 
duced to believe that he was not a minor, the 
fact should be considered by the jury, and, if 
deceased’s age led to the injurv, plaintiff cannot 
recover, The instruction is right. If no irjury 
resulted. from the deception practiced upon de- 
fendant it cannot complain.” 

In the Paldwin case, supra, it was said: “A 
large number of cases have been cited where 
it was held that persons wrongfrlly uron trains 
were tresnassers and not entitled to the protec- 
t'on of tke railroaa company. and learned ccun- 
sel for the railroad company insist with great 
vigor and earnestness tbat under the state of 
facts in this case. Baldwin was a trespasser and 
a wrongdoer; that ke procured his “employment 
in the service of the railrcad comnany by false 
pretenses; that he was wronefrlly upon the 
train where he was injured; that, being a wrong- 
doer and trespasser. the company owed him no 
Guty to provide a safe place for him to work 
and safe appliances and machinery to do his 
work. * * * The rule of the rail-oad company, 
requiring its emplovees to be twenty-one years 
cf aze is a reasoneble one, but we cannot agree 
with counsel that the false statement of Glenn 
Baldwin as to his age made him a trespasser 
upon the cars and tracks of the rilroad com- 
nany. * * * * Putting it as strongly as 
counsel for the company can put it. that he 
falsely represented his age to the company, 
* * * * we still think that while he was 
in the actual service of the railroad ccmpany, 
he was entitled to the protection of an em- 
ployee. The fact that he had misrenvresented his 
ave, and the further fact that he was a m‘nor, 
did not make the contract void. but voidable. 
The railrcad company. having been deceived, 
on tke other kand could terminate it whenever 
it discovered the deception: but until one par- 
tv or the other put an end to the relations the 
contract cortinved to exist.” 

The above cases show lines scarcely parallel, 
but it seems to us they arrive at the proper 
goal. The best reason, however, that appears 
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to us is indicated, if not directly expressed, by 
the Missouri decision. As we view the matter 
the rule of liability does not depend in great 
strictness upon any technical relationship of 
master and servant, so much as whether the 
so-called servant, in obeying the direction of 
the so-called master, is placed in a certain po- 


sition which they mutually recognize in that - 


way. Then, the one gives orders and the other 
executes them in the place of performance, and 
no nicety as to the real legal relationship ought 
to be regarded. We do not place much im- 
portance on the right of the master to imme- 
diately terminate the relationship, as however 
that was begun the same right might -exist. But 
the statute in large aspect says, if one has com- 
mand over the services of another and exer- 
cises it, he is bound to a certain degree of care 
in behalf of the one he commands. 8 








JETSAM AND FLOTSAM. 





ENTER HUGHES—EXIT FULLER. 


The federal supreme court met on October 
10, 1910. 

Present: Mr. Justice Harlan, Mr. Justice 
White, Mr. Justice McKenna, Mr. Justice 
Holmes, Mr. Justice Day, Mr. Justice Lurton, 
and Mr. Justice Hughes. 

Mr. Justice Harlan, Presiding Judge, rose 
and in his usual succinct expression and chaste 
rhetoric, said: 


“Gentlemen of the Bar: Since the last term 
the Honorable Charles Evans Hughes has been 
appointed an associate justice of this court to 
fill the vacancy occasioned by the death of Mr. 
Justice Brewer. Mr. Hughes is present and 
prepared to take the required oath of office. 
The court extends a most cordial welcome to 
the new member. The clerk will read his com- 
mission and aaminister the oath,” 


The clerk then read the commission and 
Mr. Hughes took the oath of office and was 
escorted by the marshal to his seat on the 
bench. 

Mr. Justice Harlan continued: 


“Gentlemen of the Bar: Since its last session 
this court has sustained a very great loss. The 
earthly career of the Chief Justice has been 
closed by death. This sad event occurred on 
the 4th day of July of the present year at his 
summer residence, after nearly twenty-three 
years of continuous and distinguished service 
on this bench. He met the final summons with 
that calmness of spirit and composure of mind 
that marked his whole life. From his early 
manhood he walked in the Good Way, uprightly 
before God and his fellow-men, and passed from 
this Life into the Life beyond the grave in the 
confident belief, I doubt not, that the Maker and 
Ruler of the Earth ordereth all things aright. 
This court, indeed the nation, will miss him, 
but the memory of his stainless life will ever 
remain with his countrymen as a_ priceless 
heritage. 





“The regular call of the docket will be com- 
menced to-morrow. No formal business will 
be transacted by the court to-day. All motions 
and applications noticed for to-day will then 
be heard.” 

The Presiding Judge then announced that, 
out of respect for the late Chief Justice, the 
court would now adjourn until to-morrow at 


the usual hour. 








BOOKS RECEIVED. 





Administration of Justice in the United States. 
The Annals of The American Academy of Po- 
litical and Social Science. By Emory R. John- 
son. Vol. XXXVI No. 1, printed at Philadelphia 
by American Academy of Political and Social 
Science. Review will follow. 

Street Railway Reports, Vol. 6. By Melvin 
Bender and Harold J. Hinman of the Albany 
Bar. Annotated. Reporting the Electric Rail- 
way and Street Railway Decisions of the Fed- 
eral and State courts in the United states. 
Printed at Albany, N. Y. Mathew Bender & 
Co. Review will follow. 

Questioned Documents. By Albert S. Osborn. 
A Study of Questioned Documents with an Out- 
line of Methods by which the Facts May Be 
Discovered and Shown. Introduction by Pro- 
fessor John H. Wigmore. Printed at Rochester, 
N. Y. The Lawyers’ Co-operative Company. 
Review will follow. Fo 

Contracts jn Engineering. By James Irwin 
Tucker, B.S. LL.B. The Interpretation and 
Writing of Engineering—Commercial Agree- 


ments. Price, $3.00. Printed at New York. 
McGraw-Hill Book Publishing Co. Review will 
follow. a 


World Corporation. By King C. Gillette, Dis- 
éoverer of the Principles and Inventor of the 
System of “World Corporation.” Price, $1.00. 
Printed at Boston, Mass. The New England 
News Co. Review will follow. 








HUMOR OF THE LAW. 





A young New York attorney of convivial 
habits fell in with an old school friend who 
had gone on the road. 

“Whenever you’re in town, come up and bunk 
with me,” he urged his friend as they sepa- 
rated. “No matter what old time it is. If 
I'm not there just go ahead and make yourself 
at home. I'll be sure to turn up before day- 
break.” 

Soon after this the salesman arrived in town 
about midnight, and remembering his friend's 
invitation, sought out his boarding-house. 
There was only a dim light flickering in the 
hall, but he gave the bell a manful pull. Pres- 
ently he found himself face to face with a 
landlady of grim and terrible aspect. 

“Does Mr. Smith live here?’ he faltered. 

“He does,” snapped the landlady. “You can 


we 


bring him right in! 
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XL Abatement end Revival-—Death of Joint 
Debtor.—A judgment against joint or joint and 
several debtors, in case one dies before rendi- 
tion of the judgment, is not void, but at most 
irregular or erroneous.—Stivers v. Byrkett, 
Ore., 109 Pac. 386. 

2. Accord and Satisfaction—Consideration.— 
Payment by a debtor of part of a conceded in- 
debtedness on condition that its acceptance 
should discharge the liability in full held not 
to constitute an accord and satisfaction.—Schul- 
ler v. Robinson, 123 N. Y. Supp. 881. 

3. Action—Joinder.—Where a cause of action 
is severable, the dismissal of the complaint as 
to one of the defendants may be regarded as a 
severance.—Schuller v. Robinson, 123 N. Y. Supp. 
881. 

4. Adverse Possession—Duration and Con- 
tinuity—One claiming full statutory possession 
must show legally recognized possession for the 
full statutory period.—Adams v. Fryer, Fla., 52 
So. 611. 

5. Appeal and Errer—Liability of Surety.— 
The surety on an appeal bond held not entitled 
to escape liability on the failure of the judg- 
ment debtor to prosecute the appeal, resulting 
in the affirmance of the judgment.—Callbreatkh 
v. Coyne, Colo., 109 Pac. 428. 

6. Appearance—General Appearance.—A mere 
inquiry as to.whether a continuance can be 
taken does not amount to a general appearance. 
—Fulton v. Ramsey, W. Va., 68 S. EB. 381. 

7. Assignments for Benefit cf Creditors—Ac- 
tion by Assignee.—In a suit by trustees for the 
benefit of creditors, in which neither the cred- 
itors nor an ostensible partner of the assignor 
were parties, the court cannot determine 
whether the latter is personally liable to the 
assignor’s creditors on the ground of estoppel. 
—Johnson v. Williams, Va., 68 S. E. 410. 

8. Associations—Power to Hold Property.— 
The widow and collateral heirs of one who 
conveyed property to a preachers’ aid society 





to establish a superannuated preachers’ home 
cannot question the society’s power to take and 
hold the property for the purpose of the grant. 
—Francis v. Preachers’ Aid Society, Iowa, 126 
N. W. 1027. 


9. Assumpsit, Action of—Breach of Implied 
Warranty.—The common counts cannot be prop- 
erly applied to an action for breach of an im- 
plied warranty.—Austin v. Beall, Ala., 52 So. 
657. 1 yi 

10. Attorney and Client—Disbarment Proceed- 
ings.—On appeal to the Court of Appeals in dis- 
barment proceedings, the court can only re- 
view the legality of proceedings, being without 
power to interfere with the discretion of the 
Appellate Division inflicting the punishment.— 
In re Goodman, N. Y., 92 N. BE. 211. 

11. Bankruptcy—Voluntary Petition.—The 
right to file a voluntary petition in bankruptcy 
is not limited or affected by any pending pro- 
ceedings in the state courts.—In re Kepecs, 123 
N. Y. Supp. 872. 

12. Banks and Banking—Assignment of Cer- 
tificate of Deposit.—A bank receiving a deposit 
and issuing a certificate therefor, which the de- 
positor assigns, is concerned only in knowing 
before paying to the assignee that the assign- 
ment binds the assignor.—Dollar v. Internation- 
al Bunking Corporation, Cal., 109 Pac. 499. 

13. Benefit Societies—Waiver.—Acceptance 
by a fraternal insurance association of dues 
from a delinquent member, without exacting 
any showing as to his physical condition, held 
a waiver of a requirement of a certificate of 
good health.—Mos'’man v. Occidental Mut. Ben. 
Ass’n., Kan., 109 Pac. 413. 

14. Warranties.—Where an applicant for a 
fraternal benefit insurance specifically warrants 
the literal truth of the answers to the questions 
submitted, the statements are warranties.— 
Rasicot v. Royal Neighbors of America, Idaho, 
108 Pac. 1048. 

15. Bills and Notes—Exchange Charges.— 
Where it is stipulated in a note that a debt 
shall be paid at the residence of the payee and 
also the exchange charges, and the payee there- 
after accepts payment at the residence of the 
payor, he waives exchange charges.—Chase Nat. 
Bank of New York v. Meholin, Idaho, 109 Pac. 
510. 

16. Brokers—Commissions.—If the seller re- 
fuses to deliver goods sold for him by a broker 
or improperly prevents the consummation of the 
sale he is liable to the broker for commissions. 
—Richardson v. Olathe Milling & Elevator Co., 
Ala., 52 So. 659. 

17.——Compensation from Both Parties.— 
Brokers by virtue of a secret option, having 
taken a profit on an exchange of property which 
they were employed to effect by plaintiff. held 
not entitled to recover commissions.—Hogle v. 
Meyering, Mich, 126 N. W. 1063. 

18. Revocation of Authority.—If a princi- 
pal who has given an agent authority to sell 
his land himself sells it before the agent pro- 
cures a purchaser, the agent’s power to sell is 
revoked.—Hallstead v. Perrigo, Neb., 126 N. W. 
1078. 

19. Carriers—Contract of Shipment.—To regu- 
late its charges to its customers with refer- 
ence to the value of the property transported, 
a carrier held authorized to demand of the 
shipper a dec’aration of value, or to agree with 








him that in default thereof, the value shall be 








304 CENTRAL LAW JOURNAL. 





No. 17 








a given amount.—Greenwald v. Barrett, N. Y., 
92 N. E. 218. 

20. Free Transportation.—Congress may in 
prohibiting interstate carriers from issuing free 
transportation except such persons from the op- 
eration of the general prohibition as it may 
see fit.—Schuyler v. Southern Pac. Co., Utah, 109 
Pac. 458. 

21.——-Shipment of Goods.—Where a shipper 
surrenders the entire custody of his goods, to a 
common carrier for transportation, the lability 
of a carrier as an insurer of the safe delivery 
at once attaches.—Burrowes v. Chicago, B. & 
Q. R. Co., Neb., 126 N. W. 1084. ° 

22. Chatte] Mortgages—-Replevin.—Where a 
materialman furnished bricks for a building, 
held that the owner of the building acquired a 
qualified ownership in the bricks.—Rice v. Cas- 
sells, Colo., 108 Pac. 1001. 

23.——-Sale by Trustee.—A sale by a trustee 
under a chattel deed of trust without notice to 
the mortgagor provided for by the deed of 
trust held voidab.e.—Harrill v. West, Okl., 109 
Pac. 539. 

24. Judgment—Collateral Attack.—The scope 
of collateral attack is limited to jurisdictional 
defects appearing on the face of the process or 
order.—Mischner’ vy. Altman, 123°N. Y. Supp. 
874. 

25. Constitutional Law—Legislative Powers 
of Congress.—Congress has no legislative pow- 
er beyond that expressly granted or clearly im- 
plied by the constitution.—Riter v. Douglass, 
Nev., 109 Pac. 444. 

26. Police Power.—The right of the public 
to safeguard property, insure the general 
health, protect the morals, preserve the peace, 
or compel ‘the use of property consistent with 
surrounding conditions, held within the police 
power.—Bowes v. City of Aberdeen, wash., 109 
Pac. 369. 

27. Contempt—Costs.—A judgment in con- 
tempt proceedings requiring the contemnors to 
pay costs in addition to the fines imposed is 
erroneous.—State v. District Court of First Ju- 
dicial Dist., Mont., 109 Pac. 434. 

28.——Criminal Contempt.—That certain acts 
were criminal misdemeanors would not prevent 
one committing them from being punished for 
criminal contempt.—Durham vy. State, Miss., 52 
So. 627. 

29. Misconduct of Attorney.—An attorney 
held not guilty of contempt in advising his 
client to file a petition in bankruptcy, or in fil- 
ing the petition, though the client was being 
examined in supplementary proceedings.—In re 
Kepecs, 123 N. Y. Supp. 872. 

30. Contracts—Effect of Violation of Law.— 
That property has been acquired in violation 
of some law does not prevent its becoming the 
subject of legitimate contracts.—Wayman Inv. 
Co. v. Wessinger v. Wagner, Cal., 108 Pac. 1022. 

31.——Offer and Acceptance.—To make per- 
formance of a thing proposed sufficient as an 
acceptance of the proposal, the performance 
must have been induced by the _ proposal.— 
Schmitt v. Weil, Ind., 92 N. E. 178. 

32. Rescission.—_Where party to an execu- 
tory contract renounces it, In order that the 
other may recover damages for the breach, he 
must show ability to perform.—Dosch v. An- 
drus, Minn., 126 N. W. 1071. 


33.——Termination.—The 














destruction of the 





object, with reference to which a contract Is 
made, terminates the contract in the absence 
of fault.—Bruce v. Indianapolis Gas Co., Ind., 
92 N. B. 189. . 

34.——Trade Unions.—An agreement between 
an employer and labor unions held not invalid 
as to nonunion workmen because providing for 
employment of union labor only.—Kissam vy. 
United States Printing Co. of Ohio, N. Y. 92 N. 
E. 214. 

35. Validity.—A contract for services as 
housekeeper held valid, though the parties liv- 
ed in a state of concubinage, unless the contract 





was made in contemplation of such relationship. - 


Emmerson v. Botkin, Okl., 109 Pac. 531. 

36. Corporations—Authority of Officers.—In 
an action against a corporation on a contract 
executed in its name by its officers, the want of 
authority to make the contract must pe shown 
by special pleas.—Perryman & Co. v. Farmers’ 
Union Ginning & Mfg. Co., Ala., 52 So. 644. 

37. Collateral Agreements.—An agreement 
made by the president of a corporation and a 
subscriber to corporate stock by which the 
president agreed to repay the subscriber the 
amount of his subscription, held not enforce- 
able.-—Schmitt v. Weil, Ind., 92 N. E. 178. 

38. Defense Under General Denial.—Under 
a general denial in replevin defendant may show 
that plaintiff is a foreign corporation not entitl- 
ed to sue in the state courts.—Colean Mfg. Co. 
v. Johnson, Kan., 109 Pac. 403. 

39. Doing Business in Foreign State.—For- 
eign corporations doing interstate business or 
selling an article in another state to a citizen 
in Idaho held not “doing business within this 
state,” within Const. art. 11, § 10, and Rev. 
Codes, § 2792.—Foore v. Simon Piano Co., Ida- 
ho, 108 Pac. 1038. 

40.—tLiability of Stockholder.—A stockhold- 
er of a corporation held liable to its receiver 
on his’ subscription to the stock.—Webre v. 
Chastant, La., 52 So. 672. 

41. Membership.—No one can obtain the 
rights of a member in a corporation except in 
compliance with the governing law, and, if that 
law prescribes conditions or special methods for 
becoming a member, the law is imperative.— 
Peninsular Leasing Co. v. Cody, Mich., 126 N. 
W. 1053. 

42. Powers of Officers.—The general mana- 
ger of a corporation held authorized, without 
express authority from the board of directors, 
to assign choses in action to corporate cred- 
itors.—Dollar v. International Banking Corpora- 
tion, Cal., 109 Pac. 499. 


43. Property in Shares.—There are three 
elements in the right of property—the legal ti- 
tle, beneficiary interest, and the right of con- 
trol—and these elements are found in corpor- 
ate stock.—Carnegie Trust Co. v. Security Life 
Ins. Co. of America, Va., 68 S. E. 412. 

44, Validity of Deed.—A deed of a corpora- 
tion held not void because an officer who signed 
it was in his individual capacity the grantee 
therein.—Flint River Lumber Co. v.-Smith, Ga., 
68 S. E. 436. 

45. Criminal Law—Venue.—A prosecution for 
abandonment of a minor child should be 
brought in the county in which the child subse- 
quently becomes dependent.—Ware v. State, 
Ga., 68 S. B. 443. 

46. Damages—Breach of Contract.—All dam- 
ages resulting from the breach of a contract, 


























a 


Of mw we LY 


ou 





PSelin 


at 
‘or 


ja 
ut 
rs, 
d- 
ake 


ee 
ti- 
n- 
r- 
ife 


ed 
ee 


or 
be 
se 
te, 


n- 
ct, 














Vol. 71 


CENTRAL LAW JOURNAL. 


305 








which were in contemplation of the parties 
when the contract was made, are recoverable 
in an action for its breach.—American-Hungari- 
an Pub. Co. v. Miles Bros., 123 N. Y. Supp. 879. 

47. Interference with Right to Vote— 
Where one is injured in respect of property or 
person, as the result of negligence of another, 
however unintentional the injury, the law im- 
plies damage and permits recovery, but it is 
otherwise where one loses his vote through the 
fault of another, in Which case the law im- 
plies damage only where malice is shown, malice 
being the gist of the action.—Morris v. Colo- 
rado Midland Ry. Co., Colo., 109 Pac. 430. 

48. Verdict—Where a statute allows the 
recovery Of a sum ascertained by multiplying 
the actual damages a certain number of times, 
the jury may return the actual or statutory 
damages as the court may direct.—Sandberg v. 
Borstadt, Colo., 109 Pac. 419. 








49. Death—Survival of Right of Action—An 


action for injuries survives under the statute, 
and may be brought by the injured person’s 
heirs or personal representatives, but is dis- 
tinct from an action for death.—Johnson v. 
Butte & Superior Copper Co., Mont., 108 Pac. 
1057. 

50. Deeds—Construction.—A deed cannot ex- 
tend possession to lands not described therein. 
—Brown v. Powers, Ala., 52 So. 647. 

51. Divoree—Cruelty.—Conduct of the wife in 
nagging her husband held not to be viewed with 
the same severity in an action by the husband 
for divorce, where the husband by his acts in- 
duced her suspicions of his conduct with other 
women, as if no such apparent provocation had 
existed.—Spofford vy. Spofford, Idaho, 108 Pac. 
1054. 

52. Property Rights.—A decree, giving a 
wife a divorce and awarding her over half in 
value of the community property, having clear- 
ly for its purpose the leaving of the other com- 
munity property to the husband’s share held 
she has no claim thereto.—Nelson v. McPhee, 
Wash., 109 Pac. 305. 

53. Eleections—Direct Primary Law.—Enact- 
ment of a primary election law is an inherent 
right of the legislature under the constitution. 
—Riter v. Douglass, Nev., 109 Pac. 444. 

54. Embezzl nt—Statutory Crime.—Em- 
bezzlement is a statutory and not a common- 
law crime.—MclInnis v. State, Miss., 52 So. 634. 

55. Estoppel—Pleading.—Complainant basing 
claim of title on adverse possession held not 
entitled to assert equitable estoppel.—Sheldon 
v. Michigan Cent. R. Co., Mich., 126 N. W. 1056. 

56. Evidence—Declarations.—Exclamations of 
an injured passenger made several months af- 
ter her injury. showing pain held admissible 
in an action for damages.—Colorado Springs & 
I. Ry. Co. v. Allen, Colo., 108 Pac. 990. 

57.——Documents.—Documentary evidence is 
available for as well as against the adversary, 
being, like any written or oral declaration or 
admission, wholly admissible if partly used.— 
Brandt v. Public Bank, 123 N. Y. Supp. 807. 

58. Failure to Testify—When defendant 
can, by his own testimony, throw light upon 
matters necessary to his defense and peculiarly 
within his own knowledge, if the fact exists, 
and he fails to testify, the presumption is that 
the facts do not exist.—Copperthite v. Loudoun 
Nat. Bank, Va., 68 S. E. 392. . 


59. Fraud.—Fraud inducing the execution 
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of a written instrument is not merged in the 
written .contract.—American Building & Loan 
Ass'n. v. Hughes, Ind., 92 N. E. 180. 

60.—Handwriting.—Where a party failed to 
produce an instrument alleged by the adverse 
party to be a forgery, the adverse party could, 
by experts, prove that the instrument was a 
forgery based on a comparison of a proved sig- 
nature with their recollection of the signature 
to the instrument.—O’Brien v. McKelvey, Wash., 
109 Pac. 337. 

61.——Parol Agreement.—Contemporaneous 
parol agreements between parties to a written 
obligation to pay money held within the parol 
evidence rule whether the instrument is nego- 
tiable or nonnegotiable.—Dollar v. International 
Banking Corporation, Cal., 109 Pac. 499. 

62. Partnership.—On the issue whether a 
third person was a member of a firm a witness 
may not state his judgment that the third per- 
son was a partner.—Brandon v. Progress Dis- 
tilling Co., Ala., 52 So. 640. 

63. Presumptions.—Where a party fails to 
offer proof reasonably within his power to rebut 
inferences established against him, the jury may 
act upon the conclusion that the proof, if pro- 
duced, would support the inferences against 
him.—Atchison, T. & S. F. Ry. Co. v. Davis & 
Young, Okl., 109 Pac. 551. 

64. Executors and Administrators—Sale of 
Land to Pay Debts.—A personal representative 
can do nothing not expressly authorized by 
statute to divest the title to real estate de- 
scending to the heir or devisee.—Kirkbride v. 
Kelly, Ala., 52 So. 660. 

65. Eire Insurance—Arbitration.—Where the 
parties to a fire policy submitted the loss to 
arbitration held insured cannot recover on the 
award and at the same time for loss of articles 
that the arbitrators wrongfully refused to ap- 
praise.—Solem v. Connecticut Fire Ins. Co. of 
Hartford, Mont., 109 Pac. 432. 

66.——Change of Interest.—Any change in in- 
terest or possession of the subject of insurance 
when the policy was issued held to avoid the 
policy from its inception.—Gorsch v. Niagara 
Fire Ins. Co. of New York, 123 N. Y. Supp. 877. 

67.——Construction of Policy.—If language in 
an insurance policy is ambiguous construction 
which will give the policy effect should be 
adopted.—Capital Fire Ins. Co. v. Carrell, Okl., 
109 Pac. 535. 

68. Effect of Unfiled Chattel Mortgage.— 
Concealment of an unfiled chattel mortgage on 
goods insured held to render the policy void.— 
Madsen v. Farmers’ & Merchants’ Ins. Co., Neb., 
126 N. W. 1086. . 

69. Fixtures—Conditional Sales.—A stamp mill 
purchased by the president and manager of a 
mining company by a conditional sale, though 
affixed to the freehold, remains personalty as 
against both the company and the buyer until 
the price is paid.—Washburn v. Inter-Mountain 
Mining Co., Or., 109 Pac. 382. 

70. What Constitutes.—Whether a chattel 
is a fixture is a mixed question of law and fact 
determinable from a consideration of all the 
circumstances attending its annexation and use. 
—Anderson v. Englehart, Wyo., 108 Pac. 977. 

71. Frauds, Statute of—Neécessity of Plead- 
ing.—A defendant, by not pleading the statute 
of frauds, waives it; but, if he pleads it, he is 
entitled to the benefit thereof, though he. ad- 
mits the contract in suit.—Mendel v. L. F. Mu- 

















ler & Sons, Ga., 68 S. E. 430. 
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72 Sale of Corporate sStock.—The statute 
of frauds held not to apply to a contract to 
take and pay for unissued corporate stock; the 
transaction not being a sale.—Peninsular Leas- 
ing Co. v. Cody, Mich., 126 N. W. 1053. 

73. Fraudulent Conveyances—Notice of Fraud. 
—One purchasing with a knowledge of facts 
sufficient to put a prudent man on inquiry, or to 
lead one of ordinary perception to infer fraud, 
has notice, equivalent to actual knowledge in 
contemplation of law, and cannot be deemed a 





bona fide purchaser.—Copperthite v. Loudoun 
Nat. Bank, Va., 68 S. E. 392. 
74. Remedies of Creditor—A judgment 





creditor cannot, if the Judgment has become 
dormant, maintain an action to set aside a con- 
veyance by the judgment debtor to third per- 
sons.—Seattle Brewing & Malting Co. v. Dono- 
frio, Wash.; 109 Pac. 335. 

75. Guaranty—Acceptance.—Where a propos- 
ed guaranty contemplates acceptance thereof 
only by an extension of credit, and the credit 
is actually given, the contract becomes binding 
without notice of acceptance.—Sheppard v. 
Daniel Miller Co., Ga., 68 S. E 451. 

76. ttabeas Corpus—Custody of Infants.— 
Any court in proceedings to determine the right 
to the care and custody of a minor child is 
bound to consider its interests in awarding cus- 
tody to either claimant.—Ex parte Mould, Mich., 
126 N. W. 1049. 

77. Homicide—Justification——At common law, 
the right of self-defense against imminent and 
immediate danger to life or limb from an ag- 


gressor existed.—People v. Martin, Cal., 108 
Pac. 1034. 
78. Self Defense.—Defendant held justified 





in using a deadly weapon to repel attack of 
person of greatly superior physical strength, 
though the latter was unarmed.—Hill v. State, 
Miss., 52 So. 630. 

79. Injunction—<Action on Bond.—In order to 
recover counsel fees and personal expenses as 
damages on an injunction bond, plaintiff must 
show that they were paid out solely in procur- 
ing its dissolution.—State v. Taylor, W. Va, 
68 S. E. 379. 

80. Intoxicating Liquers—Local Option Law. 
—Defendant violated the local option law by 
taking a bottle of whisky into a private office, 
and there giving another a drink.—People v. 
McCall, Mich., 126 N. W. 1052. 

81. Judgment—Service by Publication.— 
Equity may, upon service of process on a non- 
resident by publication, remove cloud from ti- 
tle to land wthin its jurisdiction by a decree 
binding only in rem.—Tennant’'s Heirs v. Fretts, 
W. Va., 68 S. E. 387. 

82. Judicial Notice—Evidence.—The Supreme 
Court cannot take notice of the rules of the 
circuit courts unless brought before it by bill 
of exceptions.—Stivers v. Byrkett, Or., 109 Pac. 
386. 

83. Justices of the Peace—Appeal of Judg- 
ment by Confession.—An appeal may be taken 
from a judgment by confession in a justice 
court without formal entering up of judgment 
by the justice, in view of Civ. Code 1895, § 5361. 
—Huff v. Whitner, Manry & Co., Ga., 68 S. E. 
463. 

84. Landlord and Tenant—Distress for Rent. 
—Where defendant in a distress warrant re- 
plevies the property, a motion to dismiss for 
insufficiency of description in the entry of the 


land will not lie—Stephens v. McNaughton, Ga, 
68 S. E. 459. 


85.——Leases.— A third person entering into 
possession of premises under a verbal contract 
with lessee and agreeing with the lessor to 
comply with the terms of the written lease held 


ditions.—Marks v. Chumos, Kan., 109 Pac. 397. 

86. Liability Insurance—Assignment.—A pol- 
icy of indemnity insurance cannot be assigned 
without the insurer’s consent.—White v. Mary- 
land Casualty Co., 123 N. Y. Supp. 840. 

87. Libel and Slander—Words Actionable 
Per Se.—Words imputing larceny are action- 
able per se.—Phillips v. Bradshaw, Ala., 52 So, 
662. “ 

88. Life Insurance—Foreign Insurance Com- 
panies.—Foreign insurance companies in their 
dsmestic business are generally controlled by 
domestic regulatory statutes.—Guardian Trust 
Co. v. Straus, 123 N. Y. Supp. 852. 

89. Mandamus—Scope of Relief.—Mandamus 
compelling the reinstatement of one to a mu- 
nicipal office should not grant him the right to 
his salary from the time of his removal.—People 
v. Ahearn, 123 N. Y. Supp. 845. 

90. Secretary of State—In mandamus to 
Secretary of State to compel him to file initia- 
tive petitions for amendment to constitution, he 
cannot question such proposed amendment, as is 





by the state.—Threadgill v. Cross, Okl., 109 Pac. 
558. 

91. Master and Servant—Assumed Risk.—A 
servant impliedly assumes the risks of an em- 
ployment, and the master may assume that he 
possesses the requisite skill.—Fisher v. Prairie, 
Okl., 109 Pac. 514. 

92. Assumed Risk.—A freight conductor 
occupying a caboose while on a side track in a 
railroad yard while the yard crew was making 
up trains held to assume the risks ordinarily 
incident to the handling of cars in the yards.— 
Moyse v. Northern Pac. Ry. Co., Mont., 108 Pac. 
1062. 

83. Care Required.—Employees of a pack- 
ing establishment held not passengers in riding 
on its freight elevator, but still employees, so 
that the company was only bound to use ordi- 
nary care for their protection while so riding. 
—tIndianapolis Abbatoir Co. vy. Neidlinger, Ind, 
92 N. E. 169. 

94. Discharge of Servant.—The mere fact 
that a servant was discharged raises no pre- 
sumption that he was derelict in his duty.— 
Turner v. Wright, 123 N. Y. Supp. 801. 

95. Failure to Guard Machinery.—The fail- 
ure of a master to properly guard machinery, 
as required, is negligence per se.—Hohenstein- 
Harmetz Furniture Co. v. Matthews, Ind., 92 N. 
E. 196. 


96 Fellow Servant.—A master is not liable 
to his servant for the negligence of a co-ser- 
vant in respect to the details of the work, and 
he need not protect the servant against the mere 
transitory perils that the execution of the 
work occasions.—Cleveland, C., C. & St. L Ry. 
Co. v. Folard, Ind., 92 N. E. 165. 

97.——Fellow Servants.—Failure of foremen 
to warn servant of danger from the felling of 
a tree held the negligence of a fellow servant. 
—Hagins v. Southern Bell Telephone & Tele- 
graph Co., Ga., 68 S. E. 428. 

98.———Liability of Master.—Whether a person 
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injured was a servant of another depends on 
whether at the time of the injury he was sub- 
ject to such other’s control and liable to be 
discharged for disobedience or misconduct.— 
United States Board & Paper Co. v. Landers, 
Ind., 92 N. BE. 203. 

99. Safe Place to Work.—-The liability of 
the master for failure to furnish the servant 
a reasonably safe place for work refers to those 
dangers which inhere in the place, as distin- 
guished from those arising in a place merely by 
the negligence of a fellow servant.—Galloway 
v. J. W. Turner Improvement Co., Iowa, 126 N. 
W. 1038. 

100. Mechanics’ Liens.—Delay in Delivery of 
Material.—A contractor’s delay in delivering 
material may give rise to a cause of action for 
damages which the owner may counterclaim in 
an action to fdreclose a lien therefor, but he 
cannot defeat the action merely on that ground. 
—Raymore Reality Co. v. Pfotenhauer-Nesbit 
Co., 123 N. Y. Supp. 875. 

101. Statutory Provisions.—A mechanic’s 
lien is not acquired, unless the requirements of 
the statute are substantially complied with.—- 
De Soto Nat. Bank v. Arcadia Electric Light, 
Ice & Telephone Co., Fla., 52 So. 612. 

102. Mortgages — Fraud.—One induced _ to 
purchase a mortgage on real estate pursuant to 
a conspiracy between the president of a corpo- 
ration and a stockholder thereof held entitled 
to sue the corporation to foreclose the mortgage 
and for a deficiency judgment against it, though 
the assignment of the mortgage was without 
recourse.—Burke v. Hindman, Or., 109 Pac. 380. 


103. Receivers.—Where a mortgagor is in- 
solvent and the property insufficient to pay the 
mortgage, or the rents are in danger of being 
wholy lost, a receiver may be appointed to in- 
tercept them.—Albritton v. Lott-Blacksher Com- 
mission Co., Ala., 52 So. 653. 

104. Restraining Removal of Fixtures.—A 
mortgagee may restrain the removal of fixtures, 
though such removal does not depreciate ~ the 
value of the property below the mortgage debt. 
—Anderson y. Englehart, Wyo., 108 Pac. 977. 

105. Rights of Third Persons.—On mort- 
gage foreclosure, one having an equity of re- 
demption under a subsequent deed can only 
show bar of the debt by limitations by show- 
ing bar between the original parties.—Willette 
v. Gifford, Ind., 92 N. E. 186. 

106. Municipal Corporations — Ordinances.— 
Under a provision of a city charter that the 
referendum may be invoked by petition bearing 
a required percentage of qualified voters, a per- 
son who signs a petition may in proper time 
withdraw his name therefrom.—State v. City of 
Seattle, Wash., 109 Pac. 309. 

107. Runaway Teams.—In an action for 
damages caused by a runaway team, where it 
was shown that the wagon and team belonged 
to defendants at the time of the injury, that 
fact establishes prima facie that the wagon and 
team were in the possession of the owner, and 
that whoever was had Mom was doing so for the 
owner.—Knust v. Bullock, Wash., 109 Pac. 329. 

108. Navigable Waters—Stream Legally Nav- 
igable-—A stream is navigable legally if it is 
navigable in fact.—State v. Superior Court of 
Chehalis County, Wash., 109. Pac. 340. 

109. Negligence—Collision of Team with 
Person on Street—A boy struck by a team 
While standing for a few minutes with one foot 
In the street, the other on the curbstone, held 
not guilty of contributory pou qeres as matter 
of law.—Berler v. Kane, 123 N. Y. Supp., 833. 

110.—Complaint.—Though several acts’ of 
negligence are alleged in the complaint, proof of 
all is not required, and a recovery is sustained 
on any one or more of them.—Moyse v. Northern 
Pac. Ry. Co., Mont., 108 Pac. 1062. . 

111, Ordinary Care.—What ordinary care 
requires a person to do depends on the circum- 
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stances surrounding him at the time.—Nashville, 
: . L. Ry. v. Peavier, Ga., 68 S. EB: 482. 


112. Nuisance—Railway in Street or High- 
way.—A railway constructed upon the streets of 
a city or public highway under ——— au- 
thority is not a nuisance per se, but one d be- 
come such through the manner of construction or 
fe agit td v. City of Enid, Okl., 109 
‘ac. q . 


113. Partnership—Dissolution.—Partners held 
entitled to maintain an action against special 
partner to dissolve the firm, where he has be- 
come a special partner in a competing business. 
—Skoine~ vy. Richter, 123 N. Y. Supp., 788. 


114.——Ostensible Partners.—One who holds 
himself out as a partner in an ostensible firm, 
and causes the creditors of such firm to give a 
credit, is personally liable to such creditors, 
though he has a right of action over against 
the real debtor for money so paid.—Johnson v. 
Williams, Va., 68 S. E. 410. 


115. Pleadings.—Where an action was 
brought against two persons, it was not neces- 
sary to so describe the defendants as partners 
in order to admit evidence of their joint liabil- 
ity as the legal result of their association as 
partners.—Austin v. Beall, Ala., 52 So. 657. 


116. Payment—Recovery.—A court of equity 
does not grant relief for a mistake of law 
though money has been received under a claim 
of right.—Knickerbocker Trust Co. v. Oneonta, 
Cc. & R. S. Ry. Co., 123 N. Y. Supp. 822. 


117.—Recovery of Payment.—A purchaser, 
through mistake of the seller in making out the 
oill, having made a payment in excess of con- 
tract price, held entitled to recover it.—Kief- 
haber Lumber Co. v. Consolidated Lumber Co., 
Cal., 108 Pac. 1024. 


118. Physicians and Surgeons—Negligence of 
Veterinary.—The throwing of an animal by a 
veterinary surgeon preparatory to cauterizing 
a spavin held a part of the treatment, entitling 
the owner to recover for negligence and un- 
skillfulness in, performing it.—Staples v. Steed, 
Ala., 52 So. 646. 


119. Pleading—-Matters of Inference-—General 
allegations in a pesmee must be stronger than 
to merely suggest an inference. They must be so 
strong as to enforce the inference if necessary. 
—e Mfg. Co. v. Hicks, Ind., 92 N. B 





120. Principal and Surety — Pleading. — The 
surety on a bond of an agent being sued held 
required to plead a material alteration in the 
agent’s contract in order to avail himself 
thereof as a defense.—Security Mut. Life Ins. 
Co. v. Frankel, Ind., 92 N. E. 183. 

121. Pleading — Sufficiency.—Exact corre- 
spondence of allegation and proof is not re- 
quired; it sufficing that one substantially cor- 
responds with the other.—Southern Ry. Co. v. 
Lee, Ala., 52 So. 648. 

122. Principal and Agent—Agent Represent- 
ing both Parties.—One employed to act as agent 
for another in a transaction requiring his judg- 
ment or personal influence cannot also act as 
agent for another without the principal’s con- 
sent.—Burnham City Lumber Co. v. Rannie, Fla, 
52 So. 617. 

123. Public Lands—Forfeiture.—Forfeiture 
resulting from failure of grantee of public land 
to perform conditions of the grant cannot be 
asserted except by the United States——Northern 
Ry. Co. v. Aas, N. D., 126 N. W. 1016. 

124. Quieting Title—Necessity of Possession. 
—To maintain a bill under the statute to quiet 
title, complainant must have peaceable posses- 
sion of the land, actual or constructive.—Brown 
v. Powers, Ala., 52 So. 647 

125. Railroads—Crossing Accidents.—One 
about to cross a railroad held entitled to as- 
sume that trains will be run at lawful speed 
and with proper signals.—Case-v. Chicago Great 
Western Ry. Co., Iowa, 126 N. W. 1037. 

126. Injury to Passenger.—Where a _ pas- 
senger was injured without his fault by derail- 
ment of a train, defendant must show that the 
accident resulted from circumstances against 
which human care could not guard.—Reems vy. 
New Orleans G. N. R. Co., La., 52 So. 681. 
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127. Injury to Passenger.—An _ interstate 
carrier held not entitled to avoid Mability for 
negligence resulting in the death of an em- 
ployee of the railway mail service while not 
on duty by alleging that such employee was 
riding on a free pass issued in violation of the 
Hepburn. act.—Schuyler vy. Southern Pac. Co., 
Utah, 109 Pac. 458, 


128. Injury. to Person Accompanying Pas- 
senger.—A carrier held not liable for injury to 
@ person, who had acompanied a passenger 
onto the train, from attempting to alight while 
the train was in motion.—Chesapeake & O. Ry. 
Co. v. Paris’ Adm'r, Va., 68 S. E. 398. 


129. Protection of Passengers.—It is the 
duty of a carrier's employees to prevent use by 
passengers of profane and insulting language 
in the presence of a female passenger.—South- 
ern Ry. Co. v. Lee, Ala., 52 So. 648. 


130 Relatio® of Passenger and Carrier.— 
The relation of carrier and passenger does not 
terminate until a passenger has a reasonable 
time to leave the railroad premises.—McDade v. 
Norfolk & W. Ry. Co., W. Va., 68 S. E. 378. 


131. Right of Way.—That a railroad com- 
pany fence in only 50 or 60 feet of its right 
of way of 100 feet is no evidence of abandon- 
ment of the portion not fenced—Sheldon v. 
Michigan Cent. R. Co., Mich., 126 N. W. 1056. 


132. Trespassing Animals on Track.—A 
railroad company, after discovering the peril of 
trespassing mules on its track, must exercise 
ordinary care to prevent injury.—Atchison, T. 
2 Pe Ry. Co. v. Davis & Young, OKl., 109 

c. s 


133. Who Are Passengers.—''he relation of 
carrier and passenger may exist independent of 
any contract betwen the parties for transporta- 
— a v. Southern Pac. Co., Utah, 109 

‘ac. > 


134. Receivers — Certificates. — Expenses in- 
curred by the receiver of a railroad corporation 
in operating a road heid not to nave priority 
over the lien of holders of bonds cf the railroad 
secured by first miortgage.—Knickerbocker 
Trust Co. v. Oneonta, C. & R. S. Ry. Co.. 123 
N. Y. Supp. 822. 


135. Religious societies—Merger.—The valid- 
ity of the union or merger of two churches held 
an ecclesiastical question, over which civil 
courts have no jurisdiction—Ramsey v. Hicks, 
Ind., 92 N. E. 164. 


136. Removal of Causes—Grounds for Re- 
moval.—A case cannot be removed simply be- 
cause, in the progress of the litigation, .t may 
be necessary to give a construction to the Con- 
stitution or laws of the United States.—Schuy- 
ler v. Southern Pac. Co., Utah. 109 Pac. 458. 


137. Sales—Conditional Sales.—The rule that 
a conditional sale ofa chattel is valid as against 
third parties does not apply to third parties 
without notice of the condition where the prop- 
erty has been changed to reality by being af- 
fixed to the soil.—Washburn v. Inter-Mountain 
Mining Co, Or., 109 Pac. 382. 


138. Construction of Contract.—Where a 
edntract for the sale of lumber stipulated for 
“count and inspection guaranteed” at point of 
destiration; the written report of “count and 
inspection” made at destination was not ad- 
missible to show the true character, amount, 
and quality of lumber.—Austin y. Beall, Ala., 
52 So. 657. 


139. Implied Warranties.—On a sale of 
personalty by the owner, there is an implied 
warranty of title free from incumbrance.—St. 
Anthony & Dakota Elevator Co. v. Dawson & 
Byfield, N. D.. 126 N. W. 1013. 


140. Specific Performance—Paro] Contracts. 
—Where there was evidence of a parol con- 
tract for the sale of land and a partial pay- 
ment, but there was no evidence that plaint'ff 
had taken possession or had made valuable Im- 
provements. there was no such execution of the 
contract, with Civ. Code 1895, sec. 4037, as would 
entitle plaintiff to a decree for specific per- 
formance.—Derrick, Ga.. 68 §S. EB. 422. 





























141. Taxation—Receipts.—A receipt for the 
payment of taxes is only evidence of the pay- 
ment, the actual payment being all that is 
necessary to preserve the landowner’s rights— 
Puget Sound Nat. Bank v. Biswanger, Wash., 
109 Pac. 327. - 


142.——-Taxing Powers.—There is no limit to 
the taxing power of the sovereign, and the 
right or privilege of succession to property on 
the death of its owner wer be given or with- 
held by the state, at its pleasure.—In re Stix- 
rud’s tate, Wash., 109 Pac. 343. : 


143. Telegraph and Telephones—Charges,— 
A rule of a telephone company providing for 
the payment of rentals from subscribers in 
advance and for an additional charge in case of 
nonpayment by the 10th of the month was 
reasonable and enforceable.—State v. Indepen- 
dent Telephone Co., Wash., 109 Pac. 366. 


144. Trial—Evidence.—Evidence will not be 
striken on a general motion, where part of it 
is admissable.-—Potomac, F. & P. R. Co vy, 
Chichester, Va., 68 S. E. 404. 


145. Examination of Objects by Jury.—In an 
action for injuries to a passenger, it is within 
the discretion of the trial court to refuse to 
allow the jury to examine one of defendant’s 
cars.—Colorado Springs & I. Ry. Co. v. Allen, 
Colo., 108 Pac. 990. 


146. Failure of Defendant to Testify— 
Where a defendant had faiied to testify, but 
voluntarily furnished counsel for plaintiffs with 
a signed statement of his version of the trans- 
action, which was filed in the case, it was en- 
titled to its natural probative etfect.—Copper- 
thite v. Loudoun Nat. Bank, Va., 68 S. E. 392. 


147. Usury—lInterest on Principal and Over- 
due Interest.—A. note providing for interest on 
principal and overdue interest neld not usurious, 
—Merchants’ & Planters’ Bank v. Caston, Miss., 
52 So. 633. 


148. Vendor and Purchaser—Dissolution of 
Sale.—Where a sale is judicially dissolved for 
nonpayment of price, the property returns to 
the vendor free from all charges against the 
purchaser.—Adler v. Adler, La., 52 So. 668. 


149. Remedies of Vendor.—A party induced 
by fraud to part with title to real property may 
either affirm the contract and sue for damages, 
or may rescind the contract; but he cannot do 
both.—Wesley v. Diamond, Okl., 109 Pac. 524. 


150. Reservations.—xeservation of right of 
way held a substantial defect in a chain of title, 
justifying a refusal of purchaser to perform,— 
Dosch v. Andrus, Minn., 126 N. W. 1071. 


151. Waters and Water Courses—Appropria- 
tion.—Rights under an appropriation of water 
are limited to the quantity actuaily used for 
a bLeneficial purpose.—Sowards v. Meagher, 
Utah, 108 Pac. 1112. 


152. Laws Governing.—Appropriation of 
public waters held governed by the laws and 
customs of the state—Sowards v. Meagher, 
Utah, 108 Pac. 1112. 


153. Prescriptive Rights——To establish by 
prescription title to water appropriated for ir- 
rigation purposes held necessary to show that 
the use of the water was under a claim of right. 
—Evans Ditch Co. v. Lakeside Ditch Co., Cal, 
108 Pac. 1027. 


154. Wills—Alienees of Devisees.—Alienees 
vf devises of land, the remainder interest in 
which had been purchased by testator, held 
subrogr‘ed to the purchase price, where the 
remaindermen elected to take the land after thé 
sale had been d:clared void.—Turner’s Adm’r Vv. 
Citizens’ Bank of Norfolk, Va., 68 S. E. 407. 


155. Assignment of Note.—An assignment 
of a note and mortgage in trust, made in con- 
templation of death, held not an attempted 
testamentary disposition thereof.—Hamlin Vv. 
Hamlin, Wash., 109 Pac. 362. 


156. Motion to Set Aside Probate.—A per- 
son who had purchased property from an execu- 
tor under authority in a will held entitled to 
intervene to oppose a motion to vacate the 
jodemest of probate.—Bullard v. Wynn, Ga., 68 
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